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20.03.2024Date of Issue

Arising out of Order-In-Original No. 149/AC/Javed Illian Pathan/DIV-II/A'bad
(s-) South/JDM/2022-23 dated 01.02.2023 passed by The Assistant Commissioner,

CGST, Division-II, Ahmedabad South

'3-lc\lcicpctf cl?T -;,n:r JfR" L@T / The Assistant Commissioner,
("if) Name and Address of the Central GST, Division-I, Ahmedabad South.

Appellant GST Bhavan, Ahmedabad.

ufctq1d] cB"T 1TB JfR" 4CTT ; M/ s. Gulab Dhanji Jain,
("0:) Name and Address of the MS Pritesh Road Lines, 1431 Sindhi Com MKT,

Responded Kabutarkhana, Kalupur, Ahmedabad- 380002

#l{ fazsf-sr a sriatr srramar ? at ag sr r?gr h sf raffflatq ng me
~911° 3flffif 3filcTT gadwr skagr#mar&, #atf ha skr hfagt tarti
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
'+fRq m:cfiR 9iT ;f!"U&TUT~:-
Revision application to Government of India:

(1) Rr 3arr g«ca fefr, 1994 cm- mn 3aa fa aarr lg +Tuai h art qatmn err 911'
3r-tr # qr qq# eh siafaglrr smear rt "ffm, #Tra, fa int, asa f@tr,
atft iifG, s{ta tr war, ia if. .=r{ fctajt: 11000 1 #t 47Rt fez :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(m) TR? ma ft zR hausa ?fl gtR@ala ff martr rr #talk zn fat
rsrrr ka? mrsrt stgu iii, atffusrrwet iat ag f#ft atar
"l!T f@ft rzrtr ?gt Rt fa bau g&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto . r..-G•r-i. a
warehouse. ·,\~~. "'1 ,..c,'/•.
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(e) raaagfturqr faffara # [fa#ft it 3ujtr aaa+r
snraa grca fa amat stmaarzfta ar perfa4faa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sift 3araa Rt 5araa grm hgar h fzrst fezrRt&2stharr stz
arr v4fr a ga1Ream srgme, snfh arr trrfta- cf!" m:!<f r Tara cf@fm (i 2) 1998
arr 109 gr fgn fu mu zg

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) art saraa area (ft ) Ram1aft, 2001 ?fr9si«fa faff&e mar tierz-8 if
.....P,....;,;. .... ;:,,..i:;::,_.. ... ... .,.,.p,. ... ;:,,..i:;::,_..~ ... _p,_,. ... A , . ~.,.,.-I+--,. ... -A- ... ...
41a41 HT, n14a 3I1zgr q qua 2II7gr yr4a Cs '11 9"> 'l=f (11 '1 1fT'/=f cfi 'li ct <. 'i~1-3TR~T 1J,cf vi '1 I r1 3TR~T cp I 'c;T-'c;T

7fa?l h er 3fa sra4a far sat af@guy 3#r tar < #r per gflf a siafa mu 35-r it
fufRa fr agar +qrh arr ts-6trft 4faf2ft afgu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras saar ah arr szfiar 1!;cfi c1W fflmm cfi1f~ffl 200/- 1filB" 'TfdTrf cliT
srz sit \Jf tiI fi c1 '..I ,(cfi+J van are ksnrargtat 1000/ - cliT 1filB" 'T@lrr <ITT"~I

The revision application shall be accompanied by a fee of Rs.200f- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tr green, art snraa gca qia a sflRr +rtznf@4wr a TR@sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4{ta scare gem sf@fa, 1944 Rt ea 35-1/35-z eh siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Jaffa qRa aarg rgr eh sr«rat Rt zft, zfhr a mu l hr gt4, Rt
sraa green vi tara sfltr rratf@a (fee) Rt up@nfr f7far, zrarar 2a tar,
cif§+llffi 'l=fqrf , 3TTRc!T, ffiITT:rfllR, ~\'1+litlcifl<t-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) f?zcar i a&q s?git #rmar @tar z at r@aqgr a fafr cji"f 'TRfR~
r far star arfeg zr az a gt? gr sf fa fear rt arfaa fa enfnf fa
arrant@lawRr vasfr a#trat l ua 37aaftstar1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rra gr«a sf2fr 1970 rt tiff@era Rt s4qt -1 siafa faffa ft zqars
3Tiffl TT per?gr rznfeenfa ffa nf2art a a2ri' n2a Rr ca #au \<' 6. 50 #r 'cji"f r<J 141 &I 4
g/can Rea var3tr tf@gut

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sa sit i4f@aml t faiau#ar fnij tJ- 3'iR m err snaffr far sat? st oo
~'~~~~~~~(<hi 4ffc1 fu) f.:rn:r, 1982 it f.titcr ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftar a«a, +fir saraa gr«a viat#c afar nnfe2aw (fez) tu fa snf)Rt aa
if·cfidolll-li•I (Demand)~~ (Penalcy) 'cji"f 10%~~9'Br~t1~,~~;;r:JT

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hrr3aTa gra stara a siaf, gnf@ 3tr afar ftit (Duty Demanded) I
(1) m (Section) llD tawrfrtmftcrum;
(2) far nra h@dz 2fez Rt uft;
(3) Raz hfez fii afr 6 4ageraf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores, It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) a srgr a fr fr nf@ear ersgt gr# srzrar a«aa vs fa1fa gtti facnnaen 1o% ramw «s argi aha are Fcl ell f@a zt aa avg 10% marr <ITT -i!T tfcl1ITT~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are· ~ute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STD/428/2023-Appeal

ORDER-IN-APPEAL

The following appeals have been filed under section 84( 1) of

the Finance Act, 1994 (hereinafter referred as 'the Act') by the

Assistant Commissioner, CGST & C. Ex., Division-I, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant') in.
compliance to Order-in-Review Nos. 12/2023-24 dated

27.04.2023 passed by Commissioner, Central GST, Ahmedabad

South (hereinafter referred to as. the "the reviewing authority"

also) against Order-in-Original No. 114/WS03/AC/CSM/2022-

23 dated 02.02.2023 (hereinafter referred as "the impugned

order") passed by the Assistant Commissioner, CGST, Division 

I, Ahmedabad South (hereinafter referred as "the adjudicating

authority") in the case of M/s Gulab Dhanji Jain, MS Pritesh

Road Lines, 1431 Sindhi Com MKT, Kabutarkhana, Kalupur,

Ahmedabad- 380002 (hereinafter referred as "the Respondent').
Sr. Appeal No. & Date Review Order Order-In-Original Io. &
No. No. & Date Date

01.
GAPPL/COM/STD/428/2023 12/2023-24 dated l 14/WS03/AC/CSM/2022-23
APPEAL Dated 01.05.2023 27.04.2023 dated 02.02.2023

2. Briefly stated, the facts of the case are that the appellant

are holding PAN No. AAUPJ0419Q. The Income Tax Department

provided data indicating taxable income for the financial years

2014-15 to 2016-17. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Years

2014-15 to 2016-17, it was noticed that the appellant had

earned an income of Rs. 4,47,80,667/- during the FY. 2014-15,

and Rs. 3,85,39,599/- during the FY. 2015-16, which was

reflected under the heads "Sales / Gross Receipts from Services

(Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant.had earned the said

substantial income by way of providing taxable services but had

neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant were called upon to submit

required details of service provided during the FY. 2014-15 to



F.No. GAPPL/COM/STD/428/2023-Appeal

2016-17, however, they did not respond to the letters issued by

the department. The appellant's failure to register for service tax,

respond to correspondence, and properly assess service tax

liability led to allegations of willful suppression of facts and

evas1on of payment. As a result, a demand for service tax

payment of Rs. 33,36,939/- for the F.Y. 2014-15 to 2016-17,

along with interest and penalties, was issued.

2.1 The respondent were issued Show Cause Notice No. V/15

557/Div.-I/Gulab Dhanji Jain/2020-21 dated .12.2020 during
the period 2014-15 to 2016-17 wherein:

a) Demand and recover an amount of Rs. 33,36,939/- under

the provision to Sub Section (1) of Section 73 of the Act along

with interest under section 75 of the Act.

b) Imposed penalty" under Section 77 ( 1) of the Act for failure to

take service tax registration as per the provision of Section 69 of

the Act, and penalty under Section 78 of the Act for non-payment

of service tax by wilfully suppressing the facts from the

department with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, 1

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality,

and propriety of the impugned order, directed the adjudicating
authority vide Review Order No. 12/2023-24 dated 27.04.2023

to file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned
order on the following grounds:

>> During the review of the Order in Original, it is observed that

the adjudicating authority while allowing the benefit of

exemption under Notification No. 30/2012-ST dated 20.06

2012 erred in the interpretation of the Notification No.

30/2012-ST dated 20.06.2012.

5



F.No. GAPPL/COM/STD/428/2023-Appeal

► The Adjudicating authority has failed to discuss the
constitution of the service recipient and did not mention that
whether service recipient is any body corporate or any
partnership firm.

► As per the aforementioned Notification, it can be inferred that

the Service Tax liability would be discharged by the service

recipient only if the recipient falls under (a) to (e) mentioned in

the entry No. I(ii) of the said Notification.

► The extent of service tax payable thereon by the person who

provides the service and the person who receives the service

for the taxable service specified in (I) of the said notification
shall be 100%.

► It is also found that an individual/proprietorship firm is not

covered above 'specified category'. Therefore, if the freight is

paid (either himself or through his agent) by an

individual/proprietorship firm or HUF then the service tax
thereon shall be paid by the GTA itself.

}> From the plain reading of the above finding of the

Adjudicating authority, it appears that the Adjudicating

authority had erred in the OIO in interpreting the Notification

No. 30/2012-ST dated 20.06.2012 as amended and therefore

erred in dropping service tax demand of Rs. 33,36,939/-

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case
was held on 15-03-2024. Shri M.S. Chhajed, Chartered

Accountant, appeared for personal hearing on behalf of the

respondent. He reiterated the contents of the written

submissions and requested to uphold the order.

6. I find that the appellant challenge the impugned order,

which allowed exemption benefits under Notification No.

30/2012-ST dated 20.06.2012 for services provided by the
respondent. I also find the appellant argues that the liability to

6



F.No. GAPPL/COM/STD/428/2023-Appeal

pay service tax rests with the respondent as the servoe

recipients are individual/proprietorship firm or HUF. They

further contend that the adjudicating authority failed to discuss

as to whether the service recipients are individual/proprietorship

firm or HUF or the specified person as mentioned in the I(A) (ii) of

the Notification No. 30/2012-ST dated 20.06.2012. Thus, the

adjudicating authority failed to discuss the constitution of the

service recipients. According to the appellant, if the service

recipients are the persons specified in sr. no. (a) to (e) in entry

no. I (A) (ii) of the Notification No. 30/2012-ST dated 20.06.2012,

the liability of payment of service tax shifts to the service

recipient under RCM. Since, individuals or proprietorship firms

are not included in the specified categories, the appellant argue

that if they pay the freight, the GTA itself i.e. the respondent are
liable for the service tax.

7. The respondent have replied that the appellant did not

scrutinize the records properly and merely construed that the

services were provided to the individuals/proprietorship

firms/HUFs. The respondent also claim that the appellant failed

to consider the benefit of abatement Notification 24/2012-ST.

8. The respondent have claimed that they provided GTA

services to various companies or factories, which are those

business entities falling under the specified categories as

mentioned in sr. no. (a) to (e) of the entry no. I(A) (ii) of the

Notification No. 30/2012-ST dated 20.06.2012. Hence in this

case, the recipients will be held liable to pay 100% of service tax

under RCM as per the table mentioned in entry no. II of the

above said notification. Further, they have also asserted that

they provided services in a goods carriage of agricultural produce

and also provided services to another GTA, which is exempt from

service tax under the provision of sr. no. 21 and 22 of

Notification No. 25/2012-ST dated 20.06.2012.

7



F.No. GAPPL/COM/STD/428/2023-Appeal

8.1. To substantiate the claim the respondent have submitted

sales registers, Form 26AS, Income Tax Return, Audit Report
pertaining to F.Y. 2014-15 and 2015-16.

9. After careful consideration of the submissions from both

the appellant and the respondent, it is evident that the reviewing

authority merely opines that the services were provided to the

individuals/proprietorship firms/HUFs, however I observed from

perusing the submission and documents on record that the

respondent have provided services, which is exempted by virtue

of sr. no. 21 and 22 of the Notification No. 25/2012-ST dated

20.06.2012. It is also observed that the respondent have

provided services to the recipients who may fall under the

specified categories of the Notification No. 30/2012-ST dated

20.06.2012. However, the respondent have not provided a clear

bifurcation of services provided by the respondent under reverse

charge mechanism (RCM); services provided to

individual/proprietorship firms/HUF; services provided to

another GTA; services related to carriage of agricultural produce.

9.1. Upon examination of the documents submitted by the

respondent, it is not clarified as to which service recipients are

covered under specified categories mentioned in sr. no. (a) to (e)

of the Notification 30/2012-ST. Similarly, it cannot be

ascertained from perusing the submissions of the appellant and

respondent that which recipients are individual/proprietorship
firms/HUF/another GTA recipients and which recipients are

those whom the respondent provided service for carriage of

agricultural produces. It is evident that there are substantial
discrepancies 1n the interpretation of
Exemption/Abatement/RCM Notification. Hence, I am of the

opinion that the matter is required to be examined for through

verification; hence the matter is required to be remanded back to

adjudicating authority.

8



F.No. GAPPL/COM/STD/428/2023-Appeal

10. In view of the above discussion, the impugned order is set

aside and the matter is remanded back for fresh adjudication.

11. st#aftr aft +& sfla#qzrt 5qa a@ha fan star?j

The appeal filed by the appellant stands disposed of in above
terms.

@Tr)
res (3flea)

tft.st.ur.et,zarara

By RPAD / SPEED POST

Att

lja$
rzt (3rfe)

Date:/ 3 .03.2024

To,
The Assistant Commissioner,
Central GST, Division-I,
Ahmedabad South.

Appellant

Respondent

M/s Gulab Dhanji Jain,
MS Pritesh Road Lines,
1431 Sindhi Com MKT,
Kabutarkhana, Kalupur,
Ahmedabad- 380002
Copy to:

1. The Principal Chief Commissioner, Central GST, Ahm.edabad
Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I,
Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for
uploading the OIA)

5.Guard File

6. PA file
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